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FEDERAL COMMUNICATICNS SOMMISSION
CFFICE OF SECRETARY
October 5, 1995

HAND-DELIVER

William Caton e Z -
Federal Communications Commission 1D
1919 M Street, N.W. NOCKET FILF 0V RIGINA

Washington, D.C. 20554

Re: In the Matter of Amendment of Part 90 of the Commission’s Rules to Provide
for the Use of the 220-222 MHz Band by PLMRS. . . /Implementation of
Section 309(j) of the Communications Act --Competitive Bidding, 220-222
MHz (PP Docket 93-253)

Dear Mr. Caton:

On September 27, 1995, the Washington Legal Foundation timely filed comments in
the above-captioned proceeding. A copy of those comments are attached hereto. I believe,
however, that the original copy that we filed inadvertently omitted our address and telephone
number; the copy enclosed has that information.

Also, I note that the FCC News dated September 29, 1995, on pages 3 and 4 list the
names of the commenters on that proposed rule, but for some reason did not list our
Foundation as one of the commenters. If our comments were somehow misfiled, please see
that this matter is corrected.

Thank you for your cooperation in this matter.

Sincerely yours,

Paul ;.?a&r
Executive Legal Director
No. of Copies rec’d Cﬁ

List ABCDE

encl
cc: Office of Public Affairs
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COMMENTS OF THE WASHINGTON LEGAL FOUNDATION

The Washington Legal Foundation (WLF), hereby submits these
comments in response to the Third Notice of Proposed Rulemaking
portion of the above-captioned proceeding as published in the
Federal Register regarding the disposition of certain
applications for private mobile radioc services. 60 Fed. Reg.
46564 (Sept. 7, 1995). Because of the relatively short comment
period provided in this proceeding, these comments by WLF are of
a general nature and may be modified or supplemented within the

reply comment period which ends on October 12, 1995.'

! WLF understands that the Commission has denied a request
to extend the September 27, 1995 comment period. While we
believe that an extension of time was warranted, we urge the
Commission to at least extend the reply comment period for a
minimum of an additional 14 days. Such an extension will give
interested parties and the public a better opportunity to submit
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WLF is a national non-profit public interest law and policy
center based in Washington, D.C., with over 100,000 supporters
nationwide. WLF has regularly participated in rulemaking
proceedings before a number of federal agencies, including the
Federal Communications Commission (FCC), as well as in
litigation challenging the validity of agency rules or decisions.
In those proceedings, WLF has generally opposed agency rules that
impose unnecessary burdens on the regulated community, as well as
those agency rules or policies that treat the regulated community
unfairly. WLF also has opposed excessive regulation on the
grounds that such regulations necessarily increase the cost of
doing business, and hence, increase the price of goods and
services which the consumer must ultimately bear.

In that regard, WLF notes that the FCC’s "primary goal in
this proceeding is to establish a flexible regulatory framework
that will allow for more efficient licensing of the 220-222 MHz
band, eliminate unnecessary regulatory burdens on both existing
and future licenses, and enhance the competitive potential of the
220 MHz service in the mobile services marketplace." 60 Fed.
Reg. 46564 (Sept. 7, 1995). While WLF applauds the FCC’s goal to
"eliminate unnecessary regulatory burdens," WLF has grave
concerns with respect to the FCC’'s proposal to abandon the
current lottery system, return the pending mutually exclusive,

non-commercial, nationwide applications for the private mobile

their views and, concomitantly, would enable this Commission to
make a more informed decision on this matter.
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radio services, and to award the licenses through competitive
bidding or auction.

While an auction will obviocusly generate revenue, there are
important equitable and legal concerns in this case that suggest
that the current lottery system should not be abandoned. In
particular, the 34 applicants who duly filed their respective
applications for the non-commercial nationwide licenses under
Commission rules and procedures in 1991, did so with the
understanding and expectation that their mutually-exclusive
applications would be disposed of by lottery. They made the
business decision to forego making other applications for
different spectrums with this lottery system in mind. More
importantly, numerous other applicants for the commercial 220 MHz
licenses did have their applications disposed of by lottery.
Thus, only these 34 remaining applications for the non-commercial
nationwide licenses are being singled out unfairly for different
treatment with respect to their applications.

While it is true that in 1993, Congress provided the FCC
with the discretion to award licenses by auction, these 34
applications have been pending since 1991. Through no fault of
the applicants, these applications have been allowed to languish
over the last several years due to delays caused by the FCC. 1If
these applications were considered in a timely manner, they would
have been acted upon by lottery before mid-1993. 1In any event,
the FCC should use its discretion as it has done before and

promptly order that these applications be disposed of by the
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lottery system. See, e.g., Cellular Unserved Areas, 9 FCC Rcd
7387 (1994). In that decision, the Commission noted that
Congress recognized the equities involved with respect to license
applications on file before July 26, 1993, when the law was
changed, and concluded that "the public interest would best be
served by using the statutory lottery procedures" in that case.
Id. at 7390. Those same equitable concerns are present in this
case.

Furthermore, as noted earlier, more than application fees
are at stake for the applicants. The applicants appear to have
reasonably relied on the prospect that their applications would
be disposed of by lottery, and thus, forbore submitting other
applications that were in fact disposed of by lottery. The
applicants have also invested additional resources in order to
meet other qualifications that were subsequently added by the FCC
for this particular 220 MHz service after the filing deadline in
1991. In that regard, the applicants did have certain invest-
backed expectations and an implied, if not expressed,
understanding as to the manner in which their applications would
be acted upon. Accordingly, if the Commission were to renege on
that understanding, even though authorized by Congress, the

applicants may be entitled to damages. Cf. Winstar v. United

States, No. 92-5164 (Fed. Cir. Aug. 30, 1995).
In sum, WLF believes that a change from the lottery system
to an auction in this particularly proceeding is not warranted

and would punish the applicants for no wrongdoing on their part.
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CONCLUSION
For the foregoing reasons and those that WLF may provide in
any reply or supplemental comment, WLF urges the Commission not
to abandoned the current lottery system for these 34

applications.

Respectfully submitted,

Daniel J. Popeo
General Counsel

P> Yaunne

Paul D. Kamehar
Executive Legal Director

WASHINGTON LEGAL FOUNDATION
2009 Massachusetts Avenue, N.W.
Washington, D.C. 20036

(202) 588-0302

Date: September 27, 1995
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September 29, 1995
FCC Filings

The following is a list of filings of more than routine interest
received at the Commiasion on datea shown and AVAILABLE FOR
INSPECTION for one week in the Office of Public Affairs, Room
200: ’ '
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September 22

In the Matter of Amendment of Part 36 of the Commission’s Rules
and Establishment of a Joint Board (CC Docket No. B0-28§).
Comments - Willard Telephone Company, WJG MariTEL Corporation.

In the Matter of Amendment of the Commission’s Rules Concerming
Maritime Communications (PR Docket No. 92-257). Comments -
Mobile Marine Radio, Inc., SEA, Inc., Americar Commercial Barge
Line Company. Waterway Communications System, Inc., The American
Trucking Associations, Inc., BR Communications, Ross Engineering,
Globe Wireless, The American Waterways Operators.

September 25

In the Matter of Part 95 of the Commission’s Rules to Egtablish a
Very Short Distance Two-Way Voice Radic Service (WT Docket No.
95-102). Comments - Alton G. Silver (KAF-3631), Pam Riechel

(KAD-8737) .

In the Matter of Amendment of Part 36 of the Commisgsion‘’s Rules
and Establishment of a Joint Board (CC Docket No. 80-286).
Comments - Blountsville Telephone Company, North-State Telephone
Company. Kingdom Telephone Company, Arter & Hadden, Oregon
Telephone Corporation, Cross Telephone Company.

In the Matter of Amendment of Section 73.202(b), Table of
Allotments, FM Broadcast Stationsgs (Denison-Sherman, Paria,
Jacksboro, Texas and Madill, Oklahoma) (MM Docket No. 95-126).
Comments - Hunt Broadcasting. Inc.

In the Matter of Amendment of Section 73.202(b) Table of
Allotmenta FM Broadcaat Stations (Premont, Texas) (MM Docket.-No.
95-120). Comments - Paulino Bernal.
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The Spartan Broadcasting, Network Affiliazes Assaciation, Counsel
for AFLAC Broadcast Group, Inc., Brechner Management Company,
Counsel for the Broadcasters Coalition, Counsel for CBS, Inc.,
Counsel for Hubbard Broadcasting, Inc., MAC America
Communications, Inc., Media Access Project, Counsel far Meredith
Corporatlion, National Broadcasting Company, Inc., Counsel for
Pappas Stations Partnership, Counsel for Station Representatives
Associlation, Inc., Station Representatives Assocciation, Inc.

In the Matter of Amendment of the Commission’s Rules and Poglicies
to Increase Subscribership and Usage of the Public Switched
Network (CC Docket No. 385-115). Comments - The National Exchange
Carrier Association, Inc., Commissioner Harold Crumpton Missouri
Public Service Commission, Alaska Public Utilities Commission,
Rochester Telephone Company, Time Warner Communications Holdings,
Inc., Uniced Scates Telephone Association, NYNEX Telephone
Companies, The Commonwealcth of the Northern Mariana Islands,
Sprint Corporation, Southwestern Bell Telephone Company, The
Information Technology Association of America, Pennsylvania
Public Utilicy Commission, The People of the State of California.
The Public Utilities Commission of the State <of California, The
National Association of Utilicy Commissioners, Illinois
Consolidated Telephone Company, Indiana Utility Regulatory
Commission, Ameritech, AT&T Corporation, MFS Communications
Company, Inc., AMSC Subsidiary Corporation, The Competitive
Telecommunicacions Association, US West Communications. Inc.,
Arcer & Hadden, BellSouth Telecommunications, Inc., The
Consortium for School Networking, United States Distance Learning
Association, National Education Association, Organizations
Concerning About Rural Education, National School Boards
Association, National Association of Independent Schools, Council
for American Private Education, Council of Chief State School
Officers, American Library Association, Gateway Technologilies,
Inc., Puerto Rico Telephone Company, MCI Telecommunications
Corporation, Pacific Bell, Nevada Bell, LDDS Worldcom, TDS
Telecom, New York Department of Public Sexrvice, California Public
Ucilities Commission, Colorado Public Utilities Commission, The
Telecommunications Resellers Association, Qan Sexvices, Inc., The
Public Utilicy Law Project of New York, Inc., InterDigital,
OptaPhone Systems, The Missouri Public Service Commisgsion,
Attorney General/Betty D. Montgomery, Scate of Florida, Florida
Public Service Commission, United Utilities, Inc., Telephone
Association of Maine, Earthcall Communications Corporation, Bell
Aclantic, General Services Administration, National Telephone
Cooperative Association, Cincinnati Bell Telephone Company,
Organization for the Advancement of Small Telephone Companies,
Montana Independent Telecommunications Systems, Inc.

In the Matter of Amendment of Part 90 of the Commisgsion’s Rules
to Provide for the Use of the 220-222 MHz Band by the Private

Land Mobile Radio Serxvice (PR Docket No. 89-552)/Impleamentation
of Sections 2(n) and 332 of the Communications Act - Regulatory




